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� 3ODLQWLII�3KLOOLS�:LOOLDPV��ERWK�LQGLYLGXDOO\�DQG�RQ�EHKDOI�RI�VLPLODUO\�VLWXDWHG�LQGLYLGXDOV��

EULQJV�WKLV�&RPSODLQW�DJDLQVW�%XUJHU�.LQJ�&RUSRUDWLRQ��'HIHQGDQW��WR�SXW�D�VWRS�WR�'HIHQGDQW¶V�

PLVOHDGLQJ�SUDFWLFH�RI�VHOOLQJ�DQG�PDUNHWLQJ�LWV�³,PSRVVLEOH´�:KRSSHU�EXUJHU�DV�D�PHDW�IUHH�IRRG�

RSWLRQ��'HVSLWH�%XUJHU�.LQJ¶V�UHSUHVHQWDWLRQV�WKDW�WKH�,PSRVVLEOH�:KRSSHU�XVHV�WKH�WUDGHPDUNHG�

³,PSRVVLEOH�0HDW´� WKDW� LV�ZHOO�NQRZQ�DV�D�PHDW�IUHH�DQG�YHJDQ�PHDW�DOWHUQDWLYH��%XUJHU�.LQJ�

FRRNV� WKHVH�YHJDQ�SDWWLHV�RQ� WKH�VDPH�JULOOV�DV� LWV� WUDGLWLRQDO�PHDW�SURGXFWV�� WKXV�FRYHULQJ� WKH�

RXWVLGH� RI� WKH� ,PSRVVLEOH�:KRSSHU¶V�PHDW�IUHH� SDWWLHV� ZLWK�PHDW� E\�SURGXFW�� 3ODLQWLII� 3KLOOLS�

:LOOLDPV�EULQJV�WKLV�DFWLRQ�WR�REWDLQ�UHGUHVV�IRU�DOO�SHUVRQV�LQMXUHG�E\�'HIHQGDQW�%XUJHU�.LQJ¶V�

GHFHSWLYH�DQG�XQODZIXO�FRQGXFW��3ODLQWLII�DOOHJHV�DV�IROORZV�EDVHG�XSRQ�SHUVRQDO�NQRZOHGJH�DV�WR�

KLV�RZQ�DFWV�DQG�H[SHULHQFHV��DQG�DV�WR�DOO�RWKHU�PDWWHUV��XSRQ�LQIRUPDWLRQ�DQG�EHOLHI��LQFOXGLQJ�

LQYHVWLJDWLRQ�FRQGXFWHG�E\�KLV�DWWRUQH\V��

�

1$785(�2)�7+(�$&7,21�
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��� 3ODLQWLII� EULQJV� WKLV� FODVV� DFWLRQ� ODZVXLW� DJDLQVW� 'HIHQGDQW� IRU� YLRODWLRQV� RI�

)ORULGD¶V�'HFHSWLYH�DQG�8QIDLU�7UDGH�3UDFWLFHV�$FW��VHFWLRQ���������HW�VHT���)ORULGD�6WDWXWHV��WKH�

³$FW´��� DQG� FRPPRQ� ODZ�� EDVHG� RQ�%XUJHU�.LQJ¶V� �'HIHQGDQW�� IDOVH� DQG�PLVOHDGLQJ� EXVLQHVV�

SUDFWLFHV� ZLWK� UHVSHFW� WR� WKH� PDUNHWLQJ� DQG� VDOH� RI� LWV� ,PSRVVLEOH� :KRSSHU� DW� %XUJHU� .LQJ�

UHVWDXUDQWV�DQG�IUDQFKLVHV�DURXQG�$PHULFD��

��� �³,PSRVVLEOH´�PHDW� LV� D� WUDGHPDUNHG� SURGXFW� WKDW� LV� RZQHG� LQGHSHQGHQWO\� IURP�

%XUJHU� .LQJ� WKDW� LV� ZLGHO\� NQRZQ� DFURVV� WKH� FRXQWU\� DV� D� YHJDQ�PHDW� VXEVWLWXWH�� 'XH� WR� LWV�

LPSUHVVLYH�PHDW�OLNH�DSSHDUDQFH��WH[WXUH�DQG�WDVWH��³,PSRVVLEOH´�³PHDW´�LV�RQH�RI�WKH�PRVW�SRSXODU�

YHJDQ�PHDW�DOWHUQDWLYHV�LQ�WKH�FRXQWU\����

��� 3ODLQWLII�SUDFWLFHV�D�VWULFW�YHJDQ�GLHW��PHDQLQJ�WKDW�KH�GRHV�QRW�HDW�RU�GULQN�DQ\WKLQJ�

WKDW�XVHV�DQLPDO�E\�SURGXFWV��

��� �³,PSRVVLEOH´� PHDWV� FRQWDLQ� QR� DQLPDO� SURGXFWV� RU� DQLPDO� E\�SURGXFWV��

³,PSRVVLEOH´�PHDWV�DUH�DOVR�FHUWLILHG�+DODO�DQG�.RVKHU����

��� 2Q�$XJXVW����������'HIHQGDQW�EHJDQ� WR�RIIHU�D�YHUVLRQ�RI� LWV�PRVW�SRSXODU�DQG�

ZLGHO\� DGYHUWLVHG� ³:KRSSHU´� EXUJHU� ZLWK� WKH� ³,PSRVVLEOH´� PHDW�� FDOOHG� WKH� ³,PSRVVLEOH�

:KRSSHU�´�6LQFH� WKHQ��'HIHQGDQW�KDV�PDUNHWHG�DQG�VROG�EXUJHUV�XVLQJ�³,PSRVVLEOH´� V\QWKHWLF�

PHDW�SDWWLHV�XQGHU�WKH�GHVFULSWLYH�SURGXFW�QDPH�³,PSRVVLEOH�:KRSSHU´�FODLPLQJ�LQ�DGYHUWLVLQJ�

WKDW�WKH�,PSRVVLEOH�:KRSSHU�LV�³���EHHI´�DQG�³�����:KRSSHU´��

��� +RZHYHU�� XQEHNQRZQVW� WR� 3ODLQWLII� DQG� FRQVXPHUV�� WKH� ,PSRVVLEOH�:KRSSHU� LV�

FRRNHG�RQ�WKH�VDPH�JULOOV�DV�LWV�WUDGLWLRQDO�PHDW�EDVHG�SURGXFWV��FUHDWLQJ�D�PHDW�IUHH�SDWW\�WKDW�LV�

LQ�IDFW�FRYHUHG�LQ�PHDW�E\�SURGXFW��

��� 3ODLQWLII� DQG� RWKHU� FRQVXPHUV� SXUFKDVHG� WKH� ,PSRVVLEOH� :KRSSHU�� UHDVRQDEO\�

�������������������������������������������������
��6HH�ZZZ�FQHW�FRP�QHZV�EH\RQG�PHDW�YV�LPSRVVLEOH�EXUJHU�ZKDWV�WKH�GLIIHUHQFH��
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UHO\LQJ�RQ�'HIHQGDQW
V�GHFHSWLYH�UHSUHVHQWDWLRQV�DERXW�WKH�,PSRVVLEOH�:KRSSHU�DQG�EHOLHYLQJ�WKDW�

WKH�³,PSRVVLEOH´�YHJDQ�PHDW�SDWW\�ZRXOG�EH�SUHSDUHG�LQ�D�PDQQHU�WKDW�PDLQWDLQHG�LWV�TXDOLWLHV�DV�

D�YHJDQ��PHDW�IUHH��EXUJHU�SDWW\��

��� 3ODLQWLII�DQG�FRQVXPHUV�SD\�D�SUHPLXP�SULFH�WR�KDYH�DQ�,PSRVVLEOH�:KRSSHU�DV�

RSSRVHG�WR�D�WUDGLWLRQDO�:KRSSHU�IRU�WKH�VROH�EDVLV�RI�KDYLQJ�D�PHDW�IUHH�RSWLRQ��

��� +DG�3ODLQWLII�DQG�RWKHU�FRQVXPHUV�NQRZQ�WKDW�WKH�,PSRVVLEOH�PHDW�XVHG�LQ�%XUJHU�

.LQJ¶V� ,PSRVVLEOH� :KRSSHU� ZDV� FRQWDPLQDWHG� E\� PHDW� E\�SURGXFW�� WKH\� ZRXOG� QRW� KDYH�

SXUFKDVHG�WKH�,PSRVVLEOH�:KRSSHU��

���� 2Q� EHKDOI� RI� KLPVHOI� DQG� WKH� SURSRVHG� &ODVV� GHILQHG� EHORZ�� 3ODLQWLII� VHHNV� DQ�

LQMXQFWLRQ�UHTXLULQJ�'HIHQGDQW�WR�SODLQO\�GLVFORVH�WKDW�WKH�,PSRVVLEOH�:KRSSHU�LV�FRRNHG�RQ�WKH�

VDPH�JULOO�DV�LWV�RWKHU�PHDW��WKDW�%XUJHU�.LQJ¶V�IXWXUH�PDUNHWLQJ�RI�LWV�,PSRVVLEOH�:KRSSHU�FRPSO\�

ZLWK�)ORULGD¶V�'HFHSWLYH�DQG�8QIDLU�7UDGH�3UDFWLFHV�$FW�DQG�FRPPRQ�ODZV��DV�ZHOO�DV�DQ�DZDUG�

RI�DFWXDO�DQG�FRPSHQVDWRU\�GDPDJHV�WR�WKH�&ODVV��WRJHWKHU�ZLWK�FRVWV�DQG�UHDVRQDEOH�DWWRUQH\V¶�

IHHV��

3$57,(6�

���� 'HIHQGDQW�%XUJHU�.LQJ�&RUSRUDWLRQ�LV�D�)ORULGD�FRUSRUDWLRQ�ZLWK�LWV�KHDGTXDUWHUV�

ORFDWHG�LQ�0LDPL��)ORULGD��IURP�ZKHUH�LW�PDQDJHV�WKH�RSHUDWLRQV�RI�WKRXVDQGV�RI�%XUJHU�.LQJ�IDVW�

IRRG�UHVWDXUDQWV�WKURXJKRXW�WKH�8QLWHG�6WDWHV��

���� $W�DOO�UHOHYDQW�WLPHV��3ODLQWLII�KDV�EHHQ�D�UHVLGHQW�DQG�FLWL]HQ�RI�WKH�VWDWH�RI�*HRUJLD��

-85,6',&7,21�	�9(18(�

���� 7KLV�&RXUW�KDV�GLYHUVLW\�MXULVGLFWLRQ�XQGHU����8�6�&���������G���EHFDXVH��L��DW�OHDVW�

RQH�PHPEHU�RI�WKH�SXWDWLYH�FODVV�LV�D�FLWL]HQ�RI�D�VWDWH�GLIIHUHQW�IURP�DQ\�'HIHQGDQW���LL��WKH�DPRXQW�
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LQ�FRQWURYHUV\�H[FHHGV������������H[FOXVLYH�RI�LQWHUHVWV�DQG�FRVWV��DQG��LLL��QRQH�RI�WKH�H[FHSWLRQV�

XQGHU�WKDW�VXEVHFWLRQ�DSSO\�WR�WKH�LQVWDQW�DFWLRQ��

���� 7KLV� &RXUW� KDV� SHUVRQDO� MXULVGLFWLRQ� RYHU� 'HIHQGDQW� EHFDXVH� 'HIHQGDQW� LV�

LQFRUSRUDWHG�LQ�)ORULGD�DQG�'HIHQGDQW¶V�SULQFLSOH�SODFH�RI�EXVLQHVV�LV�LQ�)ORULGD���

���� 9HQXH�LV�SURSHU�LQ�WKLV�&RXUW�SXUVXDQW�WR����8�6�&���������E��EHFDXVH�'HIHQGDQW�

UHVLGHV�LQ�WKLV�MXGLFLDO�GLVWULFW��DQG�'HIHQGDQW�LV�LQFRUSRUDWHG�DQG�KDV�LWV�SULQFLSOH�SODFH�RI�EXVLQHVV�

LQ�)ORULGD��

&20021�$//(*$7,216�2)�)$&7�

���� %XUJHU�.LQJ�LV�DQ�LQWHUQDWLRQDO�UHVWDXUDQW�FKDLQ�WKDW�VHOOV�KDPEXUJHUV�WR�FRQVXPHUV�

WKURXJKRXW�WKH�8QLWHG�6WDWHV��DQG�WKH�ZRUOG��,Q�RUGHU�WR�H[SDQG�LWV�SURGXFW�RIIHULQJV�DQG�DSSHDO�WR�

WKH� JURZLQJ� FXVWRPHU�EDVH�RI�YHJDQ� FRQVXPHUV�� LQ�$SULO� �����FRUSRUDWH� H[HFXWLYHV� DW�%XUJHU�

.LQJ¶V�KHDGTXDUWHUV�FKRVH�WR�RIIHU�D�:KRSSHU�EXUJHU�XVLQJ�³,PSRVVLEOH´�PHDW�SDWWLHV�DW�FHUWDLQ�

%XUJHU�.LQJ�ORFDWLRQV��FDOOLQJ�LW�WKH�³,PSRVVLEOH�:KRSSHU�´�

���� $FFRUGLQJ� WR� DGYHUWLVLQJ� FUHDWHG� DQG�RU� DSSURYHG� E\� LWV� FRUSRUDWH� RIILFH� IRU�

GLVWULEXWLRQ�RQOLQH��LQ�SULQW��DQG�HOVHZKHUH��%XUJHU�.LQJ¶V�,PSRVVLEOH�:KRSSHU�LV�³���EHHI�DQG�

�����:KRSSHU�´�

���� �'HVSLWH�WKH�IRUHJRLQJ�UHSUHVHQWDWLRQV��%XUJHU�.LQJ¶V�VWDQGDUG�SURFHGXUH�LV�WR�FRRN�

LWV� ³,PSRVVLEOH´� YHJDQ� PHDW� SDWWLHV� RQ� WKH� VDPH� JULOOV� DV� LWV� WUDGLWLRQDO� PHDW� SDWWLHV�� WKXV�

FRQWDPLQDWLQJ�WKH�YHJDQ�SURGXFW�ZLWK�PHDW��LQFOXGLQJ�EHHI��E\�SURGXFWV��

���� 'HIHQGDQW�KDV�QR�GLVFORVXUHV�RQ�LWV�PHQXV�WKDW�ZRXOG�QRWLI\�D�FRQVXPHU�SULRU�WR�

WKHLU�SXUFKDVH�RI�WKH�,PSRVVLEOH�:KRSSHU�WKDW�LW�ZDV�FRRNHG�LQ�D�PDQQHU�WKDW�ZRXOG�UHVXOW�LQ�PHDW�

E\�SURGXFWV�RQ�WKH�EXUJHU���
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���� &XVWRPHUV�� VXFK� DV� 3ODLQWLII�� ZKR�PDLQWDLQ� D� YHJDQ� GLHW� VSHFLILFDOO\� SXUFKDVHG�

%XUJHU�.LQJ¶V�,PSRVVLEOH�:KRSSHU�EDVHG�RQ�'HIHQGDQW¶V�UHSUHVHQWDWLRQV�WKDW�LW�ZRXOG�EH�D�PHDW�

IUHH�IRRG��

���� 'HIHQGDQW�� WKURXJK� LWV� XQIDLU� DQG� GHFHSWLYH� SUDFWLFHV� LQ� RIIHULQJ� LWV� ,PSRVVLEOH�

:KRSSHU��PRQHWDULO\�EHQHILWV�IURP�FRQVXPHUV�ZKR�OHJLWLPDWHO\�EHOLHYHG�WKDW�WKH\�ZHUH�SD\LQJ�D�

SUHPLXP�IRU�D�PHDW�IUHH�DOWHUQDWLYH��

���� ,QGHHG�� WKHUH� DUH� QXPHURXV� FRQVXPHU� FRPSODLQWV� SRVWHG� RQOLQH� IURP� FXVWRPHUV�

ZKR�KDYH�EHHQ�RXWUDJHG�XSRQ�ILQGLQJ�RXW� WKDW� WKDW� WKH�,PSRVVLEOH�:KRSSHU�LV�SUHSDUHG�RQ�WKH�

VDPH�JULOOV�DV�%XUJHU�.LQJ¶V�WUDGLWLRQDO�PHDW�SURGXFWV���

���� 2Q�RU�DURXQG�$XJXVW�������DIWHU�KHDULQJ�DERXW�%XUJHU�.LQJ¶V�,PSRVVLEOH�:KRSSHU�

WKURXJK�VRFLDO�PHGLD�DGYHUWLVHPHQWV�DQG�ZRUG�RI�PRXWK��DQG�KDYLQJ�QR�NQRZOHGJH�DERXW�KRZ�

%XUJHU�.LQJ�DFWXDOO\�SUHSDUHV�WKH�,PSRVVLEOH�:KRSSHU��3ODLQWLII�GHFLGHG�WR�YLVLW�D�ORFDO�%XUJHU�

.LQJ�LQ�$WODQWD��*HRUJLD�WR�WU\�WKH�QHZ�SURGXFW��

���� �3ODLQWLII�ZHQW�WR�WKH�ORFDWLRQ¶V�GULYH�WKURXJK�DQG�RUGHUHG�DQ�,PSRVVLEOH�:KRSSHU�

ZLWK�QR�PD\RQQDLVH��

���� :KLOH�ZDLWLQJ�LQ�WKH�GULYH�WKURXJK�3ODLQWLII�REVHUYHG�QR�VLJQDJH�LQGLFDWLQJ�WKDW�WKH�

,PSRVVLEOH�SDWW\�ZDV�FRRNHG�RQ�WKH�VDPH�JULOO�DV�%XUJHU�.LQJ¶V�PHDW�SURGXFWV��QRU�ZDV�3ODLQWLII�

QRWLILHG� E\�%XUJHU�.LQJ� WKDW� WKH� ,PSRVVLEOH� SDWW\�ZRXOG� EH� SUHSDUHG� LQ� WKH� VDPH� JULOOV� DV� LWV�

WUDGLWLRQDO� PHDW� SURGXFWV�� 3ODLQWLII� RQO\� VDZ� 'HIHQGDQW¶V� UHSUHVHQWDWLRQV� WKDW� WKH� ,PSRVVLEOH�

:KRSSHU�ZDV�PDGH�ZLWK�WKH�³,PSRVVLEOH´�YHJDQ�DQG�PHDW�IUHH�EXUJHU�SDWW\��

���� $IWHU�FKHFNLQJ�WKDW�KLV�,PSRVVLEOH�:KRSSHU�GLG�QRW�FRQWDLQ�PD\RQQDLVH��3ODLQWLII�

SURFHHGHG�WR�HDW�WKH�,PSRVVLEOH�:KRSSHU�EHOLHYLQJ�WKDW�LW�ZDV�D�PHDW�IUHH�RSWLRQ��

���� +RZHYHU��3ODLQWLII�KDG�EHHQ�GXSHG�E\�%XUJHU�.LQJ¶V�GHFHSWLYH�SUDFWLFHV�LQWR�HDWLQJ�
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D�PHDW�IUHH�:KRSSHU�3DWW\�WKDW�ZDV�LQ�IDFW�FRYHUHG�LQ�PHDW�E\�SURGXFWV���

���� $SDUW�IURP�EHLQJ�PLVOHG�LQWR�FRQVXPLQJ�PHDW�DQG�RU�PHDW�E\�SURGXFWV��3ODLQWLII�

DOVR�VXIIHUHG�PRQHWDU\�GDPDJHV�LQ�WKH�DPRXQW�WKDW�KH�SDLG�WR�SXUFKDVH�WKH�SURGXFW��

���� 3ODLQWLII�� OLNH� WKH� RWKHU� PHPEHUV� RI� WKH� &ODVV�� UHDVRQDEO\� EHOLHYHG� WKDW� WKH�

,PSRVVLEOH�:KRSSHU�ZDV�LQ�IDFW�³���EHHI´�DQG��WKHUHIRUH��GLG�QRW�FRQWDLQ�DQ\�PHDW�RU�PHDW�E\�

SURGXFWV�� 3ODLQWLII� ZRXOG� QRW� KDYH� SXUFKDVHG� WKH� ,PSRVVLEOH�:KRSSHU� LI� KH� NQHZ� WKDW� LW� ZDV�

FRRNHG�LQ�VXFK�D�PDQQHU�WKDW�LW�ZDV�FRDWHG�LQ�PHDW�E\�SURGXFWV��

���� 'HIHQGDQW¶V�DFWLRQV�LQ�DGYHUWLVLQJ�DQG�VHOOLQJ�WR�3ODLQWLII�DQG�WKH�RWKHU�PHPEHUV�RI�

WKH�&ODVV�LWV�PHDW�IUHH�,PSRVVLEOH�:KRSSHU�ZLWKRXW�GLVFORVLQJ�WKDW�WKH�,PSRVVLEOH�SDWW\�LV�FRRNHG�

RQ�WKH�VDPH�JULOOV�DV�LWV�WUDGLWLRQDO�PHDW�SURGXFWV��YLRODWHV�3ODLQWLII¶V�FRPPRQ�ODZ�ULJKWV�DV�ZHOO�

DV�WKH�$FW���

&/$66�$&7,21�$//(*$7,216�

���� 3ODLQWLII� VHHNV� FODVV� FHUWLILFDWLRQ� XQGHU� 5XOH� ��� RI� WKH� )HGHUDO� 5XOHV� RI� &LYLO�

3URFHGXUH� IRU� WKH� IROORZLQJ� FODVV� RI� VLPLODUO\� VLWXDWHG� LQGLYLGXDOV�� $OO� LQGLYLGXDOV� ZLWKLQ� WKH�

8QLWHG�6WDWHV�ZKR�SXUFKDVHG�%XUJHU�.LQJ¶V�,PSRVVLEOH�:KRSSHU���

� ���� ([FOXGHG�IURP�WKH�&ODVV�DUH�DQ\�PHPEHUV�RI�WKH�MXGLFLDU\�DVVLJQHG�WR�SUHVLGH�RYHU�

WKLV�PDWWHU��DQ\�RIILFHU�RU�GLUHFWRU�RI�'HIHQGDQW��DQG�DQ\�LPPHGLDWH�IDPLO\�PHPEHU�RI�VXFK�MXGJH��

RIILFHU�RU�GLUHFWRU��

���� 8SRQ� LQIRUPDWLRQ� DQG� EHOLHI�� JLYHQ� WKDW� WKH� ,PSRVVLEOH� :KRSSHU� ZDV� PDGH�

DYDLODEOH�LQ�%XUJHU�.LQJ�ORFDWLRQV�DFURVV�WKH�FRXQWU\��WKHUH�DUH�WKRXVDQGV�RI�PHPEHUV�RI�WKH�&ODVV��

PDNLQJ�WKH�PHPEHUV�RI�WKH�&ODVV�VR�QXPHURXV�WKDW�MRLQGHU�RI�DOO�PHPEHUV�LV�LPSUDFWLFDEOH��

���� 3ODLQWLII¶V� FODLPV� DUH� W\SLFDO� RI� WKH� FODLPV� RI� WKH� &ODVV� KH� VHHNV� WR� UHSUHVHQW��

EHFDXVH�WKH�IDFWXDO�DQG�OHJDO�EDVHV�RI�'HIHQGDQW¶V�OLDELOLW\�WR�3ODLQWLII�DQG�WKH�&ODVV�LV�WKH�VDPH��

Case 1:19-cv-24755-UU   Document 1   Entered on FLSD Docket 11/18/2019   Page 6 of 13



��
�

DQG�EHFDXVH�'HIHQGDQW¶V�FRQGXFW�KDV�UHVXOWHG�LQ�VLPLODU�LQMXULHV�WR�3ODLQWLII�DQG�WR�WKH�&ODVV��$V�

DOOHJHG�KHUHLQ��3ODLQWLII�DQG�WKH�&ODVV�KDYH�DOO�VXIIHUHG�GDPDJHV�DV�D�UHVXOW�RI�'HIHQGDQW¶V�XQIDLU�

DQG�GHFHSWLYH�EXVLQHVV�SUDFWLFHV��

���� &RPPRQ�TXHVWLRQV�RI�ODZ�DQG�IDFW�H[LVW�DV�WR�DOO�PHPEHUV�RI�WKH�&ODVV��DQG�VXFK�

TXHVWLRQV� SUHGRPLQDWH� RYHU� TXHVWLRQV� DIIHFWLQJ� 3ODLQWLII� RU� LQGLYLGXDO� PHPEHUV� RI� WKH� &ODVV���

&RPPRQ�TXHVWLRQV�IRU�WKH�&ODVV�LQFOXGH��EXW�DUH�QRW�OLPLWHG��WR�WKH�IROORZLQJ��

�D�� :KHWKHU�'HIHQGDQW¶V�,PSRVVLEOH�:KRSSHU�ZDV�DGYHUWLVHG�DQG�VROG�DV�EHLQJ�

PHDW�IUHH��

�E�� :KHWKHU�'HIHQGDQW¶V�,PSRVVLEOH�:KRSSHU�ZDV�LQ�IDFW�SUHSDUHG�LQ�VXFK�D�

ZD\�WKDW�XSRQ�VHUYLQJ�LW�FRQWDLQHG�PHDW�E\�SURGXFWV��

�F�� :KHWKHU�'HIHQGDQW� HQJDJHG� LQ� IUDXGXOHQW�� IDOVH�� GHFHSWLYH� DQG�RU� XQIDLU�

FRQGXFW� DQG� EXVLQHVV� SUDFWLFHV� LQ� DGYHUWLVLQJ� DQG� VHOOLQJ� LWV� PHDW�IUHH�

,PSRVVLEOH�:KRSSHU�WKDW�LQ�IDFW�FRQWDLQHG�PHDW�E\�SURGXFWV��

�G�� :KHWKHU�3ODLQWLII�DQG�WKH�PHPEHUV�RI�WKH�&ODVV�KDYH�VXIIHUHG�GDPDJHV�IRUP�

'HIHQGDQW¶V�FRQGXFW���

�H�� :KHWKHU�'HIHQGDQW�ZDV�XQMXVWO\�HQULFKHG�E\�UHFHLYLQJ�SURILWV�IURP�LWV�VDOHV�

RI�LWV�,PSRVVLEOH�:KRSSHU�DW�D�KLJKHU�FRVW�WKDQ�LWV�WUDGLWLRQDO�:KRSSHU��DQG�

�I�� :KHWKHU�'HIHQGDQW�VKRXOG�EH�HQMRLQHG�IURP�HQJDJLQJ�LQ�VXFK�FRQGXFW�LQ�

WKH�IXWXUH��

� ���� 3ODLQWLII�ZLOO�IDLUO\�DQG�DGHTXDWHO\�UHSUHVHQW�DQG�SURWHFW�WKH�LQWHUHVWV�RI�WKH�RWKHU�

PHPEHUV�RI� WKH�&ODVV��3ODLQWLII�KDV� UHWDLQHG�FRXQVHO�ZLWK�VXEVWDQWLDO�H[SHULHQFH� LQ�SURVHFXWLQJ�

FRPSOH[� OLWLJDWLRQ�DQG�FODVV�DFWLRQV��DQG�3ODLQWLII�DQG�KLV�FRXQVHO�DUH�FRPPLWWHG� WR�YLJRURXVO\�

SURVHFXWLQJ�WKLV�DFWLRQ�RQ�EHKDOI�RI�WKH�PHPEHUV�RI�WKH�&ODVV�DQG�KDYH�WKH�ILQDQFLDO�UHVRXUFHV�WR�
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GR�VR��1HLWKHU�3ODLQWLII�QRU�KLV�FRXQVHO�KDV�DQ\�LQWHUHVW�DGYHUVH�WR�WKRVH�RI�WKH�RWKHU�PHPEHUV�RI�

WKH�&ODVV��

���� 'HIHQGDQW� KDV� DFWHG� DQG� IDLOHG� WR� DFW� RQ� JURXQGV� JHQHUDOO\� DSSOLFDEOH� WR� WKH�

3ODLQWLII�DQG�WKH�RWKHU�PHPEHUV�RI�WKH�&ODVV�LQ�DGYHUWLVLQJ�DQG�VHOOLQJ�LWV� ,PSRVVLEOH�:KRSSHU�

EXUJHU�� UHTXLULQJ� WKH� &RXUW¶V� LPSRVLWLRQ� RI� XQLIRUP� UHOLHI� WR� HQVXUH� FRPSDWLEOH� VWDQGDUGV� RI�

FRQGXFW� WRZDUG� WKH�PHPEHUV�RI� WKH�&ODVV� DQG�PDNLQJ� LQMXQFWLYH�RU� FRUUHVSRQGLQJ�GHFODUDWRU\�

UHOLHI�DSSURSULDWH�IRU�WKH�&ODVV�DV�D�ZKROH��

� ���� 7KH� IDFWXDO� DQG� OHJDO� EDVHV�RI�'HIHQGDQW¶V� OLDELOLW\� WR�3ODLQWLII� DQG� WR� WKH�RWKHU�

PHPEHUV�RI�WKH�&ODVV�DUH�WKH�VDPH��UHVXOWLQJ�LQ�LQMXU\�WR�3ODLQWLII�DQG�WR�DOO�RI�WKH�RWKHU�PHPEHUV�

RI�WKH�&ODVV�DV�D�UHVXOW�RI�'HIHQGDQW¶V�GHFHSWLYH�VDOHV�DQG�PDUNHWLQJ�RI�LWV�,PSRVVLEOH�:KRSSHU�

EXUJHU����

� ���� $EVHQW�D�FODVV�DFWLRQ��PRVW�PHPEHUV�RI�WKH�&ODVV�ZRXOG�ILQG�WKH�FRVW�RI�OLWLJDWLQJ�

WKHLU�FODLPV�WR�EH�SURKLELWLYH�DQG�ZRXOG�KDYH�QR�HIIHFWLYH�UHPHG\���7KH�FODVV�WUHDWPHQW�RI�FRPPRQ�

TXHVWLRQV�RI�ODZ�DQG�IDFW�LV�DOVR�VXSHULRU�WR�PXOWLSOH�LQGLYLGXDO�DFWLRQV�RU�SLHFHPHDO�OLWLJDWLRQ�LQ�

WKDW� LW� FRQVHUYHV� WKH� UHVRXUFHV� RI� WKH� FRXUWV� DQG� WKH� OLWLJDQWV� DQG� SURPRWHV� FRQVLVWHQF\� DQG�

HIILFLHQF\�RI�DGMXGLFDWLRQ��

),567�&$86(�2)�$&7,21�
%UHDFK�RI�&RQWUDFW��

�2Q�EHKDOI�RI�3ODLQWLII�DQG�WKH�&ODVV��
�

� ���� 3ODLQWLII�KHUHE\�LQFRUSRUDWHV�E\�UHIHUHQFH�WKH�DOOHJDWLRQV�VHW�IRUWK�LQ�3DUDJUDSKV��±

���DERYH�DV�LI�IXOO\�VHW�IRUWK�KHUHLQ��

� ���� 'HIHQGDQW� DGYHUWLVHG� WR� 3ODLQWLII� DQG� WKH� RWKHU� PHPEHUV� RI� WKH� &ODVV� WKDW� DQ�

,PSRVVLEOH�:KRSSHU�FRQWDLQHG�³,PSRVVLEOH´�PHDW�WKDW�ZDV�PHDW�IUHH�DQG�YHJDQ����
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� ���� 'HIHQGDQW�VROG�LWV�,PSRVVLEOH�:KRSSHU�DW�D�SUHPLXP�VXP�LQ�H[FKDQJH�IRU�D�PHDW�

IUHH�:KRSSHU�%XUJHU��

� ���� 3ODLQWLII��OLNH�WKH�RWKHU�PHPEHUV�RI�WKH�&ODVV��SXUFKDVHG�'HIHQGDQW¶V�,PSRVVLEOH�

:KRSSHU�IURP�%XUJHU�.LQJ�VSHFLILFDOO\�EHFDXVH�LW�ZDV�DGYHUWLVHG�DQG�UHSUHVHQWHG�DV�D�PHDW�IUHH�

RSWLRQ��

� ���� +RZHYHU��'HIHQGDQW�IDLOHG�WR�GLVFORVH�RU�SXW�3ODLQWLII�DQG�WKH�RWKHU�&ODVV�0HPEHUV�

RQ�QRWLFH� WKDW� LWV�PHDW�IUHH� ,PSRVVLEOH�:KRRSHU�ZDV� LQ� IDFW�FRRNHG�DQG�SUHSDUHG�RQ� WKH�VDPH�

JULOOV�DV�LWV�WUDGLWLRQDO�PHDW�SURGXFWV��WKXV�FRQWDPLQDWLQJ�LW�ZLWK�PHDW�E\�SURGXFW��

� ���� 1HLWKHU�3ODLQWLII�QRU�WKH�RWKHU�&ODVV�PHPEHUV�UHFHLYHG�D�PHDW�IUHH�RU�,PSRVVLEOH�

:KRSSHU� IURP� %XUJHU� .LQJ� ZKHQ� WKH\� SXUFKDVHG� WKH� ,PSRVVLEOH� :KRSSHU� EHFDXVH� WKH�

³,PSRVVLEOH´�SDWW\�LV�FRRNHG�LQ�D�PDQQHU�WKDW�FRYHUV�LW�LQ�PHDW�E\�SURGXFWV��

� ���� 3ODLQWLII� DQG� WKH� RWKHU� &ODVV� PHPEHUV� ZRXOG� QRW� KDYH� SXUFKDVHG� 'HIHQGDQW¶V�

,PSRVVLEOH�:KRSSHU�KDG�WKH\�NQRZQ�WKDW�LW�ZDV�FRRNHG�RQ�WKH�VDPH�JULOOV�DV�LWV�WUDGLWLRQDO�PHDW�

SURGXFWV�DQG��DV�D�UHVXOW��FRQWDLQHG�PHDW�E\�SURGXFWV��

� ���� $V�D�GLUHFW�DQG�SUR[LPDWH�UHVXOW�RI�'HIHQGDQW¶V�EUHDFK�RI�FRQWUDFW��3ODLQWLII�DQG�WKH�

RWKHU�PHPEHUV�RI�WKH�&ODVV�KDYH�EHHQ�KDUPHG�DQG�KDYH�VXIIHUHG�GDPDJHV�E\�SXUFKDVLQJ�D�SURGXFW�

WKDW�WKH\�ZRXOG�QRW�KDYH�RWKHUZLVH�ERXJKW�RU�RWKHUZLVH�SDLG�D�SUHPLXP�IRU��

6(&21'�&$86(�2)�$&7,21�
9LRODWLRQ�RI�)ORULGD¶V�'HFHSWLYH�DQG�8QIDLU�7UDGH�3UDFWLFHV�$FW�

��2Q�EHKDOI�RI�3ODLQWLII�DQG�WKH�&ODVV��
�

� ���� 3ODLQWLII�KHUHE\�LQFRUSRUDWHV�E\�UHIHUHQFH�WKH�DOOHJDWLRQV�VHW�IRUWK�LQ�3DUDJUDSKV��±

���DERYH�DV�LI�IXOO\�VHW�IRUWK�KHUHLQ��

� ����� 3ODLQWLII�DQG�WKH�RWKHU�&ODVV�PHPEHUV�DUH�³FRQVXPHUV´�ZLWKLQ�WKH�PHDQLQJ�VHFWLRQ�

������������)ORULGD�6WDWXWHV�EHFDXVH�WKH\�DUH�LQGLYLGXDOV���

Case 1:19-cv-24755-UU   Document 1   Entered on FLSD Docket 11/18/2019   Page 9 of 13



���
�

� ����� %XUJHU�.LQJ�ZDV�HQJDJHG�LQ�³WUDGH�RU�FRPPHUFH´�ZLWKLQ�WKH�PHDQLQJ�RI�VHFWLRQ��

������������ )ORULGD� 6WDWXWHV� EHFDXVH� LW� ZDV� DGYHUWLVLQJ� DQG� RIIHULQJ� IRU� VDOH� WKH� ,PSRVVLEOH�

:KRSSHU�EXUJHUV�DW�LVVXH���

� ���� %XUJHU�.LQJ¶V� FRUSRUDWH� KHDGTXDUWHUV� DUH� LQ� )ORULGD�� DQG� WKH� XQODZIXO� FRQGXFW�

DOOHJHG�KHUHLQ��LQFOXGLQJ�WKH�DGYHUWLVLQJ�DQG�GLVFORVXUHV�PDGH�DW�%XUJHU�.LQJ�ORFDWLRQV�WKURXJKRXW�

WKH�FRXQWU\��ZDV�GLUHFWHG��RULJLQDWHG��DQG�RU�DSSURYHG�IURP�%XUJHU�.LQJ¶V�FRUSRUDWH�KHDGTXDUWHUV��

� ���� �7KH�,PSRVVLEOH�:KRSSHU�LV�DGYHUWLVHG�DQG�UHSUHVHQWHG�DV�EHLQJ�³���%HHI´�DQG�

FRQWDLQLQJ�D�PHDW�IUHH�YHJDQ�EHHI�SDWW\�PDGH�IURP�³,PSRVVLEOH´�PHDW����

� ���� $V�GHVFULEHG�DERYH��3ODLQWLII�DQG�WKH�RWKHU�PHPEHUV�RI�WKH�&ODVV�SXUFKDVHG�%XUJHU�

.LQJ¶V� ,PSRVVLEOH�:KRSSHU� LQ� UHOLDQFH�XSRQ�%XUJHU�.LQJ¶V� UHSUHVHQWDWLRQV� WKDW� LW� FRQWDLQHG�D�

PHDW�IUHH�YHJDQ�³,PSRVVLEOH´�PHDW�SDWW\��3ODLQWLII�� DV�GLG�RWKHU� UHDVRQDEOH� FRQVXPHUV� DQG� WKH�

&ODVV��XQGHUVWRRG�WKDW�DQ�³,PSRVVLEOH�:KRSSHU�´�DQG�LQFOXVLRQ�RI�³,PSRVVLEOH�PHDW�´�PHDQW�WKDW�

WKH�,PSRVVLEOH�:KRSSHU�ZRXOG�EH�IUHH�RI�DQ\�PHDW��LQFOXGLQJ�DQ\�PHDW�E\�SURGXFW��

� ���� +RZHYHU��%XUJHU�.LQJ�IDLOHG�WR��RU�GLG�QRW�DGHTXDWHO\��GLVFORVH�WKDW�WKH�,PSRVVLEOH�

SDWWLHV�XVHG�WR�PDNH�WKH�,PSRVVLEOH�:KRSSHU�DUH�LQ�IDFW�SUHSDUHG�DQG�FRRNHG�RQ�WKH�VDPH�JULOOV�

DV�%XUJHU�.LQJ¶V�WUDGLWLRQDO�PHDW�SURGXFWV�DQG�FRYHUHG�LQ�PHDW�E\�SURGXFW�DQG�DUH�WKXV��QRW�PHDW�

IUHH��

� ���� %XUJHU�.LQJ¶V�FRQGXFW�RI�VHOOLQJ�D�PHDW�IUHH�,PSRVVLEOH�:KRSSHU�WKDW�LV� LQ�IDFW�

FRYHUHG� LQ�PHDW�E\�SURGXFWV�FRQVWLWXWHV�XQIDLU�PHWKRGV�RI�FRPSHWLWLRQ��XQFRQVFLRQDEOH�DFWV�RU�

SUDFWLFHV��DQG�XQIDLU�RU�GHFHSWLYH�DFWV�RU�SUDFWLFHV�ZLWKLQ�WKH�PHDQLQJ�RI�VHFWLRQ�����������HW�VHT���

)ORULGD�6WDWXWHV��

� ���� 3ODLQWLII�DQG�WKH�RWKHU�PHPEHUV�RI�WKH�&ODVV�ZHUH�LQMXUHG�E\�'HIHQGDQW¶V�GHFHSWLYH�

DQG� XQIDLU� FRQGXFW� GHVFULEHG� DERYH� EHFDXVH� � WKH\� ZRXOG� QRW� KDYH� SXUFKDVHG� 'HIHQGDQW¶V�
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,PSRVVLEOH�:KRSSHU�KDG�WKH\�NQRZQ�WKDW�LW�ZDV�QRW�LQ�IDFW�PHDW�IUHH��RU�ZRXOG�KDYH�RWKHUZLVH�

QRW�SDLG�D�SUHPLXP�WR�SXUFKDVH�LW��3ODLQWLIIV�DQG�WKH�RWKHU�PHPEHUV�RI�WKH�&ODVV�WKHUHIRUH��VXIIHUHG�

DFWXDO�GDPDJHV�ZLWKLQ�WKH�PHDQLQJ�RI�VHFWLRQ�����������)ORULGD�6WDWXWHV��

7+,5'�&$86(�2)�$&7,21�
8QMXVW�(QULFKPHQW�

�2Q�EHKDOI�RI�3ODLQWLII�DQG�WKH�&ODVV��
�

� ���� 3ODLQWLII�KHUHE\�LQFRUSRUDWHV�E\�UHIHUHQFH�WKH�DOOHJDWLRQV�VHW�IRUWK�LQ�3DUDJUDSKV��±

���DERYH�DV�LI�IXOO\�VHW�IRUWK�KHUHLQ��

� ���� 3ODLQWLII�DQG�WKH�RWKHU�PHPEHUV�RI�WKH�&ODVV�SXUFKDVHG�%XUJHU�.LQJ¶V�,PSRVVLEOH�

:KRSSHU�EHFDXVH�LW�ZDV�UHSUHVHQWHG�DV�FRQWDLQLQJ�DQ�³,PSRVVLEOH´�EUDQG�YHJDQ�EXUJHU�SDWW\�WKDW�

ZDV�PHDW�IUHH���

� ���� 3ODLQWLII�DQG�WKH�RWKHU�PHPEHUV�RI�WKH�&ODVV�KDYH�FRQIHUUHG�VXEVWDQWLDO�EHQHILWV�WR�

'HIHQGDQW�ZKHQ�WKH\�SXUFKDVHG�%XUJHU�.LQJ¶V�³,PSRVVLEOH�:KRSSHU�´�

� ���� %XUJHU�.LQJ�IDLOHG�WR�GLVFORVH�WR�3ODLQWLII�DQG�WKH�RWKHU�PHPEHUV�RI�WKH�&ODVV�KRZ�

LW�SUHSDUHG�LWV�,PSRVVLEOH�:KRSSHUV�DQG�WKDW�WKH�³,PSRVVLEOH´�SDWWLHV�LQ�WKH�EXUJHUV�ZHUH�SUHSDUHG�

RQ�WKH�VDPH�JULOOV�DV�'HIHQGDQW¶V�WUDGLWLRQDO�PHDW�SURGXFWV�DQG�WKXV�ZHUH�QRW�LQ�IDFW�PHDW�IUHH��

� ���� 'HVSLWH�QXPHURXV�UHYLHZV�DQG�FRQVXPHU�RXWUDJH�XSRQ�OHDUQLQJ�WKDW�WKH�,PSRVVLEOH�

:KRSSHU� ZDV� FRQWDPLQDWHG� ZLWK� PHDW� E\�SURGXFW�� 'HIHQGDQW� NHSW� SD\PHQWV� IURP� QXPHURXV�

FRQVXPHUV��LQFOXGLQJ�3ODLQWLII�DQG�WKH�RWKHU�PHPEHUV�RI�WKH�&ODVV��

� ���� 'HIHQGDQW¶V�UHWHQWLRQ�RI�WKH�SD\PHQWV�DQG�SUHPLXPV�UHFHLYHG�IURP�3ODLQWLII�DQG�

WKH� RWKHU�PHPEHUV� RI� WKH�&ODVV� LV� XQFRQVFLRQDEOH�� DQG� XQOHVV� WKHVH� SD\PHQWV� DUH� UHLPEXUVHG��

'HIHQGDQW�%XUJHU�.LQJ�ZLOO�EH�XQMXVWO\�HQULFKHG��
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� ���� $V�WKH�GLUHFW�DQG�SUR[LPDWH�UHVXOW�RI�%XUJHU�.LQJ¶V�XQMXVW�HQULFKPHQW��3ODLQWLII�DQG�

WKH� &ODVV� DUH� HQWLWOHG� WR� UHVWLWXWLRQ� RI� DOO� SURILWV�� EHQHILWV�� DQG� RWKHU� DGYDQWDJHV� DWWDLQHG� E\�

'HIHQGDQW�WKURXJK�WKH�XQODZIXO�DQG�GHFHSWLYH�FRQGXFW�GHVFULEHG�KHUHLQ��

5(48(67�)25�5(/,()�

3ODLQWLII��RQ�EHKDOI�RI�KLPVHOI�DQG�WKH�&ODVV��UHTXHVWV�WKH�IROORZLQJ�UHOLHI��

$�� &HUWLI\LQJ�WKH�&ODVV�DV�GHILQHG�DERYH��DSSRLQWLQJ�3ODLQWLII�DV�FODVV�UHSUHVHQWDWLYH�
DQG�WKH�XQGHUVLJQHG�DV�FODVV�FRXQVHO��
�

%�� 'HFODULQJ� WKDW� 'HIHQGDQW¶V� DFWLRQV�� DV� VHW� IRUWK� KHUHLQ�� DUH� XQFRQVFLRQDEOH� DQG�
IRUFH� %XUJHU� .LQJ� WR� UHWXUQ� DOO� EHQHILWV� JDLQHG�� SURILWV� UHFHLYHG�� HWF�� IURP� LWV�
GHFHSWLYH� PDUNHWLQJ� DQG� VDOH� RI� LWV� ,PSRVVLEOH� :KRSSHU� VR� DV� WR� PDNH� IXOO�
UHVWLWXWLRQ�WR�3ODLQWLII�DQG�WKH�&ODVV��

�
&�� 'HFODULQJ�WKDW�'HIHQGDQW�EH�ILQDQFLDOO\�UHVSRQVLEOH�IRU�DFWXDOO\�SURYLGLQJ�D�PHDW�

IUHH� ³,PSRVVLEOH´� PHDW� SDWW\� ZKHQ� VHOOLQJ� LWV� ³,PSRVVLEOH� :KRSSHUV´� WR�
FRQVXPHUV��
�

'�� $ZDUGLQJ� LQMXQFWLYH� DQG�HTXLWDEOH� UHOLHI� DV�QHFHVVDU\� WR�SURWHFW� WKH� LQWHUHVWV�RI�
3ODLQWLII�DQG�WKH�&ODVV��
�

(�� $ZDUGLQJ� DFWXDO� FRPSHQVDWRU\� DQG� DQ\�RWKHU� GDPDJHV� WKH�&RXUW� VHHV� ILW� WR� WKH�
&ODVV�PHPEHUV��
�

)�� $ZDUGLQJ�UHDVRQDEOH�DWWRUQH\V¶�IHHV��FRVWV��DQG�RWKHU�OLWLJDWLRQ�H[SHQVHV���
�

*�� $ZDUGLQJ�SUH��DQG�SRVW�MXGJPHQW�LQWHUHVW��DV�DOORZDEOH�E\�ODZ��DQG�
�

+�� $ZDUGLQJ�VXFK�IXUWKHU�DQG�RWKHU�UHOLHI�DV�WKH�&RXUW�GHHPV�MXVW�DQG�HTXLWDEOH��
�

-85<�'(0$1'�

� 3ODLQWLII�UHTXHVWV�WULDO�E\�MXU\�RI�DOO�FODLPV�WKDW�FDQ�EH�VR�WULHG��

�

�

�

�
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'DWHG���1RYHPEHU���������� 3+,//,3�:,//,$06��LQGLYLGXDOO\�DQG�RQ�EHKDOI�RI�
D�FODVV�RI�VLPLODUO\�VLWXDWHG�LQGLYLGXDOV�

�
� �V��'DYLG�3��+HDO\� � � � �
� 2QH�RI�+LV�$WWRUQH\V�
�

�

'DYLG�3��+HDO\����������
'XGOH\��6HOOHUV��+HDO\���+HDWK�	�'HVPRQG��3//&�
6XQ7UXVW�)LQDQFLDO�&HQWHU�
�����7KRPDVYLOOH�5G���6XLWH�����
7DOODKDVVHH��)ORULGD�������
7HO�����������������
)D[�����������������
GKHDO\#GDYLGKHDO\ODZ�FRP�
�
�
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